
  1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 17-cv-00620-WJM-STV 
 
COLORADO ex rel. JULIE ANN MEADE,  
Administrator, Uniform Consumer Credit Code, 
 

Plaintiff,  
 

v.  
 
AVANT OF COLORADO LLC, d/b/a/ AVANT, and 
AVANT, INC., 
 

Defendants. 
______________________________________________________________________ 
 

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE 
______________________________________________________________________ 
 
Magistrate Judge Scott T. Varholak 
 
 This matter comes before the Court on Plaintiff’s Motion to Remand for Lack of 

Subject Matter Jurisdiction (“the Motion”), filed by Plaintiff Julie Ann Meade, 

Administrator of the Colorado Uniform Consumer Credit Code (“the Administrator”).  

[#28]  The Administrator has moved to remand pursuant to 28 U.S.C. §§ 1331, 1441(a), 

and 1447(c), on the grounds that she has solely alleged state law causes of action in 

her Complaint, and that Defendants, Avant of Colorado LLC, d/b/a Avant (“Avant of 

CO”) and Avant, Inc., thus improperly removed the Administrator’s claims to federal 

court.  [See generally id.; see also #1]  The Court has considered the Motion and 

related briefing, the entire case file, and the applicable case law.  The Court also has 

considered the arguments of the parties presented at the Motion hearing, held before 

this Court on October 25, 2017.  [#59]  For the following reasons, this Court respectfully 
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RECOMMENDS that the Administrator’s Motion be GRANTED, and that this case be 

remanded to the District Court of the City and County of Denver, Colorado.      

I. FACTUAL BACKGROUND 

The Administrator is authorized to enforce compliance with the Colorado Uniform 

Consumer Credit Code (UCCC), see generally Colo. Rev. Stat. § 5-6-104, including 

conducting investigations of violations of the UCCC, id. §§ 5-6-106, 5-2-305, issuing 

cease and desist orders for violations of the UCCC, id. § 5-6-109, and initiating civil 

actions against creditors “for making or collecting charges in excess of those permitted 

by this code,” id. § 5-6-114.  In a civil action, the Administrator may seek injunctive relief 

“to restrain a person from violating” the code, id. § 5-6-111, and to prevent a creditor or 

person from “[m]aking or enforcing unconscionable terms or provisions of consumer 

credit transactions,” or engaging in fraudulent conduct to induce consumers to enter 

credit transactions, id. § 5-6-112.  The Administrator may seek civil penalties and 

refunds to consumers against creditors charging fees in excess of those allowed by the 

UCCC.  Id. § 5-6-114. 

Defendant Avant of CO, a limited liability company organized under the laws of 

Delaware, and a subsidiary of Defendant Avant, Inc., applied to the Administrator for a 

Colorado supervised lender’s license in March 2013.  [#6 at ¶¶ 2, 4]  According to the 

Administrator, Avant of CO sought the license for the purpose of “making (i.e., 

originating) small installment loans of $1,000 or less” and “making (i.e., originating) 

unsecured loans or loans secured by personal property and/or autos.”  [Id. at ¶ 5]  Avant 

of CO became a Colorado supervised lender.  [Id. at ¶ 6]   
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Avant, Inc. entered into a lending program agreement with WebBank, a Utah-

chartered industrial bank in 2014.  [Id. at ¶ 25]  Pursuant to the agreement, WebBank 

makes loans to consumers [id. at ¶ 27], who apply for and obtain loans through Avant, 

Inc.’s website (“Avant Loans”) [id. at ¶¶ 7-8].  Within two business days of when the 

Avant Loans are made, WebBank sells the loans to third-party purchasers, including 

Avant, Inc., or an Avant, Inc. non-bank affiliate.  [Id. at ¶ 28; #41 at 4]   

The Administrator argues that WebBank is “not the true lender of the Avant 

Loans” that it sells to Avant, Inc. or its affiliates because “WebBank does not bear the 

predominant economic interest in the loans.”  [#6 at ¶ 33]  For example, Avant, Inc. paid 

the implementation fee to initiate the lending program, paid all of WebBank’s legal fees 

in the program, bears all of the expenses incurred in marketing the lending program to 

consumers, determines which loan applicants will receive Avant Loans and bears all 

costs of making these determinations, ensures the program complies with federal and 

state law, assumes responsibility for all servicing and administration of the Avant Loans 

“even during the period before WebBank sells the loans to Avant, Inc. or its affiliates,” 

and assumes responsibility for all communications with loan applicants and consumers 

who receive Avant Loans.  [Id. at ¶ 34(a)-(j)]  Additionally, Avant, Inc. bears all risk of 

default, and indemnifies WebBank against all claims arising from WebBank’s 

participation in the lending program.  [Id. at ¶ 34(l)]  Avant, Inc., along with the other 

non-bank entities, collects 99% of the profits on the loans while “WebBank’s share in 

the profit is only approximately one percent.”  [Id. at ¶ 34(o); see also #28 at 4]          

The Administrator alleges that a primary purpose of WebBank’s arrangement 

with Defendants “is to allow Avant, Inc. or other non-banks to circumvent state laws, 
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including Colorado laws, that limit the interest rates and other finance charges that may 

be assessed on the Avant Loans.”  [#6 at ¶ 29]  Avant of CO and Avant, Inc. “have 

undertaken direct collection of payments from or enforcement of rights against 

consumers arising from” these loans [id. at ¶ 19], and collect delinquency charges on 

the loans for late payments [id. at ¶¶ 22-23].  Defendants “have made or collected 

charges from consumers” on these loans “which exceed the maximum finance charges 

that are permitted for supervised loans under Colorado Law.”  [Id. at ¶ 20]  The written 

agreements evidencing the Avant Loans also purport to apply Utah state law to the 

agreements.  [Id. at ¶ 24] 

In January 2016, the Administrator conducted a compliance examination of Avant 

of CO, pursuant to Colo. Rev. Stat. § 5-2-305.  [Id. at ¶ 36]  In the subsequent report of 

examination, the Administrator informed Avant of CO that it was charging finance and 

delinquency charges in violation of Colorado law, and that the loan agreements 

providing for the application of Utah law also violated Colorado law.  [Id. at ¶ 37]  The 

Administrator directed Avant of CO to issue refunds to consumers for the excess 

charges and fees, and to apply Colorado law to any loan agreements.  [Id. at ¶ 38]  

Avant of CO responded that its relationship with WebBank preempted Colorado finance 

charge limits and choice of law restrictions.  [Id. at ¶ 39]  The Administrator rejected this 

position and again requested that Avant of CO take corrective action.  [Id. at ¶ 40]  

Avant of CO refused.  [Id. at ¶ 41]          
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II. PROCEDURAL BACKGROUND 

The Administrator originally filed this action in the District Court for the City and 

County of Denver on January 27, 2017.1  [#5 at 2]  The Administrator filed an Amended 

Complaint on February 15, 2017, alleging claims for excess finance and delinquency 

charges “charged, assessed, collected or received” by Defendants, in violation of 

Colorado law, and alleging that “[t]he written agreements evidencing” the non-bank 

Avant Loans included terms purportedly requiring the application of the law of a state 

other than Colorado, in violation of Colo. Rev. Stat. § 5-1-201(8).  [#6 at ¶¶ 43, 45]  The 

Administrator seeks to enjoin Defendants “from committing any of the practices, acts, 

conduct, transactions, or violations” described in the Amended Complaint, or from 

“otherwise violating the UCCC.”  [Id. at 9-10]  The Administrator also seeks any other 

relief necessary to compensate consumers, including refunds from Defendants for any 

excess charges imposed on consumers.  [Id. at 10]  The Administrator asks the Court to 

assess a civil penalty against Defendants “for every consumer credit transaction . . . in 

which a consumer was charged an excess charge” and also seeks a civil penalty 

assessed against Defendants to be paid to the Administrator.  [Id.] 

Defendants filed a Notice of Removal pursuant to 28 U.S.C. §§ 1331, 1441, and 

1446 on March 9, 2017.  [#1]  According to Defendants, the Court has federal question 

jurisdiction because the Administrator’s state law claims are completely preempted by 

                                                 
1  The Administrator also filed a related action in the District Court for the City and 
County of Denver against Marlette Funding LLC, d/b/a Best Egg, on February 15, 2017.  
Colorado ex rel. Julie Ann Meade v. Marlette Funding LLC, Civil Action No. 17-cv-
000575-PAB-MJW (D. Colo. 2017), Docket No. 5 at 1.  That case has also been 
removed to this Court, id., Docket No. 1, and the Administrator has filed a motion to 
remand in that matter on similar grounds, id., Docket No. 25.  Defendants in the instant 
matter filed a Notice of Related Cases with respect to Marlette Funding pursuant to 
D.C.COLO.LCivR 3.2.  [#3]   
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the National Bank Act (“NBA”) and the Federal Deposit Insurance Act (“FDIA”).  [Id. at ¶ 

3 (citing 12 U.S.C. §§ 85, 86, 1831d)]  Defendants argue that because the subject loans 

were originated by WebBank, a state bank, any usury claims by the Administrator under 

Colorado law are completely preempted by federal banking law.  [Id. at ¶¶ 15-17, 22-24]   

The Administrator filed the instant Motion to Remand on March 31, 2017 [#28], 

which was referred to this Court [#55].  Defendants oppose the Motion [#41] and the 

Administrator has filed a Reply [#51].  The Court granted Marketplace Lending 

Association, the Clearing House Association, L.L.C., American Bankers Association, 

and Loan Syndications and Trading Association leave to file amici briefs.  [## 46, 50]  

These amici curiae have filed briefs in support of Defendants.  [## 44, 49]   

III. LEGAL STANDARDS 

A district court may exercise federal question jurisdiction over any action “arising 

under” federal law.  28 U.S.C. § 1331.  A case arises under federal law when the 

complaint “establishes either that federal law creates the cause of action or that the 

plaintiff’s right to relief necessarily depends on resolution of a substantial question of 

federal law.”  Franchise Tax Bd. of Cal. v. Constr. Laborers Vacation Tr. for S. Cal., 463 

U.S. 1, 27-28 (1983).  Pursuant to the “well-pleaded complaint” rule, “federal jurisdiction 

can only exist where a federal question is presented on the face of the plaintiff's 

properly pleaded complaint.” Colorado ex rel. Salazar v. Ace Cash Exp., Inc., 188 F. 

Supp. 2d 1282, 1283–84 (D. Colo. 2002) (citing Cisneros v. ABC Rail Corp., 217 F.3d 

1299, 1302 (10th Cir.2000)).  If the plaintiff’s complaint demonstrates that the case 

“‘arises under’ federal law,” the defendant may remove the case to federal court.  

Franchise Tax Bd., 463 U.S. at 10. 
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 “Federal pre-emption is ordinarily a federal defense to the plaintiff’s suit.”  Metro. 

Life Ins. Co. v. Taylor, 481 U.S. 58, 63 (1987).  Accordingly, federal pre-emption 

typically “does not appear on the face of a well-pleaded complaint,” and would not 

“authorize removal to federal court.”  Id.  Complete pre-emption, on the other hand, may 

justify removal.  Id. at 63-64.  Complete pre-emption is an independent corollary or 

exception to the well-pleaded complaint rule.  Caterpillar, Inc. v. Williams, 482 U.S. 386, 

393 (1987); Devon Energy Production Co. v. Mosaic Potash Carlsband, Inc., 693 F.3d 

1195, 1204 (10th Cir. 2012); Schmeling v. NORDAM, 97 F.3d 1336, 1339 (10th Cir. 

1996).  The doctrine applies when “the pre-emptive force of a statute is so 

‘extraordinary’ that it ‘converts an ordinary state common-law complaint into one stating 

a federal claim for purposes of the well-pleaded complaint rule.’”  Caterpillar, 482 U.S. 

at 393 (quoting Metro. Life, 481 U.S. at 65).  “When the federal statute completely pre-

empts the state-law cause of action, a claim which comes within the scope of that cause 

of action, even if pleaded in terms of state law, is in reality based on federal law,” and 

the claim is removable.  Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 8 (2003).  “[T]he 

‘complete preemption’ doctrine should be applied sparingly, and the case should be 

remanded [to state court] absent clear congressional intent to create removal 

jurisdiction.”  Ace Cash, 188 F. Supp. 2d at 1284 (citing Schmeling, 97 F.3d at 1342); 

see also Anderson v. Lehman Bros. Bank, 528 F. App'x 793, 795 (10th Cir. 2013) 

(“There is a presumption against removal jurisdiction . . . and the party seeking removal 

has the burden of proof to establish jurisdiction.”  (citations omitted)).2  

                                                 
2 Defendants argue that there is little case law support for the presumption against 
removal, citing to Dart Cherokee Basin Operating Co., LLC v. Owens, 135 S. Ct. 547 
(2014).  [#41 at 7]  In that case, involving whether defendant needed to provide 
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 The Supreme Court has recognized complete preemption in only three areas, 

including “actions for usury against national banks under the [NBA].”  Devon, 693 F.3d 

at 1204-05.  Determining whether complete preemption exists is a two-part analysis in 

which the court asks: whether “the federal question at issue preempts the state law 

relied on by the plaintiff”; and “whether Congress intended to allow removal in such a 

case, as manifested by the provision of a federal cause of action.”  Dutcher v. 

Matheson, 733 F.3d 980, 985-86 (10th Cir. 2013) (quoting Devon, 693 F.3d at 1205).  

Generally the court will address the second prong of the analysis first because “[t]he 

existence of a potential federal cause of action is critical; complete preemption is not the 

same as preemption.”  Id. at 986.  Federal law must “substitute[] a federal cause of 

action for the state cause of action, thereby manifesting Congress’s intent to permit 

removal.”  Devon, 693 F.3d at 1205 (emphasis added) (quoting Schmeling, 97 F.3d at 

1342).   

IV. ANALYSIS 

Here, the federal law alleged by Defendants to provide a basis for federal 

question jurisdiction is Section 27 of the FDIA, 12 U.S.C. § 1831d.  [#1 at 5-8]  Section 

                                                                                                                                                             
evidentiary support of the amount in controversy in a notice of removal on the basis of 
diversity jurisdiction, the Supreme Court noted that the district court had “relied, in part, 
on a purported ‘presumption’ against removal.”  135 S. Ct. at 551, 554.  The Court did 
not decide “whether such a presumption is proper in mine-run diversity cases,” but 
noted that “no antiremoval presumption” applied to Class Action Fairness Act (“CAFA”) 
cases.  Id. at 554.  But the instant case potentially invokes federal question jurisdiction, 
and does not implicate CAFA.  Since Dart Cherokee, courts in this district have 
continued to hold that there is a presumption against removal jurisdiction outside the 
CAFA context.  See, e.g., Burger v. Colo. Nat'l Bancorp, No. 17-CV-01964-MEH, 2017 
WL 4586109, at *2 (D. Colo. Oct. 16, 2017) (“Where there exist uncertainties regarding 
the Court's jurisdiction, the uncertainties are resolved in favor of remand.”); Johnson v. 
Labs, Inc., No. 16-CV-00718-MEH, 2016 WL 9735765, at *3 (D. Colo. Sept. 8, 2016) 
(same).  In any event, the Court would reach the same conclusion regardless of 
whether or not a presumption against removal applies. 
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27 allows a state bank to charge interest rates permitted in its home state on loans 

made in another state, even if that interest rate would be unlawful in the state where the 

loan is made.  12 U.S.C. § 1831d(a).3  Accordingly, “state usury laws establishing 

maximum permissible interest rates do not apply to loans made by out-of-state banks.”  

West Virginia v. CashCall, Inc., 605 F. Supp. 2d 781, 785 (S.D. W. Va. 2009) (citing 12 

U.S.C. § 1831d(a)).   

Similarly, the NBA allows national banks to charge interest rates to the extent 

allowed by their home states, notwithstanding the laws of the states in which the loans 

are made.  12 U.S.C. § 85.  Section 86 of the NBA sets forth the elements of a usury 

claim against a national bank.  12 U.S.C. § 86; see also Beneficial, 539 U.S. at 9.  In 

Beneficial National Bank v. Anderson, the Supreme Court held that “[b]ecause §§ 85 

and 86 provide the exclusive cause of action” for usury claims against national banks, 

“there is, in short, no such thing as a state-law claim of usury against a national bank” 

and thus the NBA completely preempts state law usury claims against national banks.  

539 U.S. at 11.   

Analogizing § 27 of the FDIA to these provisions of the NBA, Defendants argue 

that the FDIA completely preempts state law usury claims against a state bank and that 

the Administrator’s claims are, in effect, asserted against a state bank.  [See, e.g., #1 at 

                                                 
3  Section 27 states, in relevant part,  

 
In order to prevent discrimination against State-chartered insured 
depository institutions . . . such State bank . . . may, notwithstanding any 
State constitution or statute which is hereby preempted for the purposes of 
this section, take, receive, reserve, and charge on any loan or discount 
made . . . interest . . . at the rate allowed by the laws of the State, territory, 
or district where the bank is located. 

 
12 U.S.C. § 1831d(a). 
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7-8 (“Because Section 27 applies the protections of §§ 85 and 86 of the NBA to state-

chartered, federally insured banks, the complete preemption analysis from 

Beneficial . . . is equally applicable to claims arising under Section 27.”); see generally 

#41]  As discussed below, this argument fails because the Administrator has not named 

a state bank defendant in this suit.      

a. Complete Preemption under FDIA 

As a threshold matter, the Supreme Court has not addressed whether the FDIA 

completely preempts usury claims against state-chartered banks, and courts have split 

on this issue.  See Cmty. State Bank v. Knox, 850 F. Supp. 2d 586, 595, 595 n.6 

(M.D.N.C. 2012) (“Knox I”), aff’d, 523 F. App’x 925 (4th Cir. 2013) (“Knox II”).  Compare 

Discover Bank v. Vaden, 489 F.3d 594, 608 (4th Cir. 2007) (holding that “the FDIA 

completely preempts state-court usury claims against a state-charted, federally insured 

bank”), rev’d on other grounds, Vaden v. Discover Bank, 556 U.S. 49 (2009), with 

Thomas v. U.S. Bank Nat’l Ass’n, 575 F.3d 794, 797 (8th Cir. 2009) (“Complete 

preemption does not exist here because the language of [the FDIA]4 unlike the NBA, 

does not reflect Congress’ intent to provide the exclusive cause of action for a usury 

claim against a federally-insured, state-chartered bank.”); Robinson v. First Hawaiian 

Bank, CIV. NO. 17-00105 DKW-RLP, 2017 WL 3641564, at *6-7 (D. Haw. Aug. 24, 

2017) (finding that the FDIA did not completely preempt usury claims against a state 

bank); Griner v. Synovus Bank, 818 F. Supp. 2d 1338, 1345 (N.D. Ga. 2011) (finding 

                                                 
4  In some cases, the FDIA is referred to as “DIDA”—the Depository Institution 
Deregulation and Monetary Control Act—but the statutory provision is the same, 12 
U.S.C. § 1831d.  See, e.g., Vaden, 489 F.3d at 605 n.13; Cmty. State Bank v. Strong, 
651 F.3d 1241, 1250 n.8 (11th Cir. 2011) (noting that “Section 27 of the FDIA was 
drafted as . . . [DIDA]” and codified at 12 U.S.C. § 1831d).   
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that the FDIA “does not completely preempt state-law usury claims against federally 

insured, state-chartered banks and does not establish the federal question jurisdiction 

necessary for removal of this matter to federal court.”).  The parties ultimately recognize 

this Circuit split.  [See, e.g., #28 at 18-19; #41 at 8-11]   

The Court need not venture into this uncertain territory, however, because the 

Administrator has not asserted a claim against a state bank, as discussed in more detail 

below.  “[S]tate law claims brought only against non-bank entities are not subject to 

complete preemption, even if the state law claims would have been subject to complete 

preemption if they had been brought against a national or state-charted bank.”  Knox I, 

850 F. Supp. 2d at 598-99 (collecting cases); see also Flowers v. EZPawn Okla., Inc., 

307 F. Supp. 2d 1191, 1204 (N.D. Okla. 2003) (finding, where plaintiffs brought a class 

action asserting usury claims against non-bank entities that worked with a state bank, 

that “[t]he question of whether plaintiff’s state law claims would be preempted” by the 

FDIA if those claims had been asserted against the state bank “[wa]s not the issue 

before the Court”).   

b. The Administrator has not asserted claims against a state bank 

Courts in this Circuit and others have repeatedly held that when claims are 

asserted against a non-bank entity, complete preemption does not apply and remand to 

state court is warranted, even if the non-bank defendant has a close relationship with a 

state or national bank.  See, e.g., Dandy v. Wilmington Fin., Inc., Civ. No. 08-1027 

JCH/GBW, 2010 WL 11493721, at *6 (D.N.M. May 3, 2010); Flowers, 307 F. Supp. 2d 

at 1195-96, 1205; Ace Cash, 188 F. Supp. 2d at 1284-85; see also Knox II, 523 F. 

App’x at 929-30; In re Cmty. Bank of N. Va., 418 F.3d 277, 296-97 (3d Cir. 2005); 
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Pennsylvania v. Think Finance, Inc., CIVIL ACTION NO. 14-cv-7139, 2016 WL 183289, 

at *13 (E.D. Pa. Jan. 14, 2016); Knox I, 850 F. Supp. 2d at 600-02; CashCall, 605 F. 

Supp. 2d at 783-88.5  For example, in Salazar v. Ace Cash Express, Inc., a case 

remarkably similar to the instant matter, United States District Judge Wiley Y. Daniel 

ordered plaintiff’s case, alleging that a non-bank defendant had violated the UCCC, 

remanded to state court.  188 F. Supp. 2d at 1283, 1287.  Defendant had filed a notice 

of removal on the grounds that plaintiff’s state law claims were preempted by the NBA, 

that it was simply an agent for the national bank that had made the loans, and that 

plaintiff’s artful pleading had attempted to circumvent NBA preemption.  Id. at 1283-84.  

The court rejected these arguments, finding that plaintiff’s complaint was 

“strictly . . . about a non-bank’s violations of state law,” and alleged “no claims against a 

national bank under the NBA.”  Id. at 1285 (quotations and emphasis omitted).  This 

                                                 
5 In a cursory sentence, Defendants attempt to distinguish many of these cases on the 
grounds that they involve “payday lending at triple-digit interest rates” and thus “bear[] 
no resemblance to the WebBank loans at issue here.”  [#41 at 15]  There is no 
indication from the case law suggesting that this factual context had any bearing on the 
courts’ analyses, nor do Defendants provide any citation suggesting otherwise.  Indeed, 
when pressed on this point during oral argument, counsel for the Defendants 
acknowledged that “the interest rate [between Defendants’ loans and payday loans] 
shouldn’t change the legal analysis.”  [#61 at 35] Defendants also note that in these 
cases there was no indication that the plaintiffs had engaged in artful pleading in order 
to circumvent federal banking laws.  [#41 at 15]  But, in fact, the defendants made an 
essentially identical argument in Salazar v. Ace Cash Express, an analogous case 
decided by this Court.  There, the non-bank defendants argued that plaintiff’s artful 
pleading conveniently ignored the bank’s existence.  188 F. Supp. 2d at 1284; [see also 
#41 at 5-6, 12-13, 15-16] The Court rejected that argument because it confused what 
the case “[wa]s and [wa]s not about.”  188 F. Supp. 2d at 1285 (emphasis omitted).  
“The Complaint strictly [wa]s about a non-bank’s violation of state law.  It allege[d] no 
claims against a national bank under the NBA.”  Id.  (emphasis omitted).  That 
reasoning applies with equal force here—the Administrator alleges no claim against a 
state bank under the FDIA.   
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case alone demonstrates that the Administrator’s Motion to Remand should be 

granted.6   

Similarly, in Flowers v. EZPawn Oklahoma, Inc., plaintiffs brought a class action 

against non-bank defendants asserting usury claims in violation of Oklahoma’s 

Consumer Credit Code (OCCC) and seeking actual and punitive damages, OCCC 

penalties, and declaratory and injunctive relief.  307 F. Supp. 2d at 1196.  Like the 

Administrator here, plaintiffs argued that defendants had entered into a relationship with 

a state bank “for the purpose of claiming federal preemption and evading state usury, 

fraud and consumer protections laws.”  Id.  Defendants, in turn, claimed that they 

merely acted as servicers for the state bank, that the state bank was the true lender, 

and that the FDIA thus completely preempted plaintiffs’ state law claims.  Id. at 1196, 

1204.  The court rejected this argument, finding that plaintiff had only asserted claims 

against non-bank entities, distinct from the state-chartered, federally insured bank.  Id. 

at 1204.  Plaintiffs had alleged that the non-bank defendants “carrie[d] out all interaction 

with the borrowers, accept[ed] the ultimate credit risk, collect[ed] and pocket[ed] virtually 

all of the finance charges and fees, and own[ed] and control[led] the branding of the 

                                                 
6  Defendants seek to minimize the impact of Ace Cash by arguing that it was decided 
before Beneficial, 539 U.S. 1 [#41 at 15 n.6], but the Court does not find this reasoning 
persuasive.  First, “Beneficial involved a state law claim for usury filed directly against a 
national bank”—a factual scenario that did not exist in Ace Cash, and does not exist 
here.  Dandy, 2010 WL 11493721, at *7 (emphasis added); see also Beneficial, 539 
U.S. at 9 (framing the issue before the court as whether the NBA provides the exclusive 
cause of action for usury claims against national banks); Flowers, 307 F. Supp. 2d at 
1195 (distinguishing Beneficial on the grounds that the bank in that case “was a named 
defendant” and thus, whether the NBA completely preempted state law claims against 
the national bank “was squarely at issue from the face of the complaint”).  Second, 
numerous courts have continued to cite to Ace Cash, including in support of decisions 
to remand in the wake of the Beneficial decision.  See, e.g., Think Finance, 2016 WL 
183289, at *13; Flowers, 307 F. Supp. 2d at 1195; CashCall, 605 F. Supp. 2d at 785-
786, 788; Cmty. Bank, 418 F.3d at 296; Knox I, 850 F. Supp. 2d at 599.  

Case 1:17-cv-00620-WJM-STV   Document 62   Filed 12/20/17   USDC Colorado   Page 13 of 23



  14 
 

loans which [we]re available only at its pawnshops.”  Id. at 1205.  The court concluded 

that these allegations did not “support a legal or factual finding” that the bank was the 

true lender, and remanded the action to state court.  Id. at 1205-06.  

Other courts have consistently come to the same conclusion, especially when the 

plaintiff has pled facts suggesting that the non-bank is the true lender, including 

allegations that the non-bank entity: has agreed to indemnify the bank, makes all of the 

decisions on the loan, takes on all credit risk associated with the transaction, is 

responsible for marketing the loan or other transaction, and is an entity separate from 

the bank.  Think Finance, 2016 WL 183289, at *1, *13 (denying motions to dismiss on 

federal preemption grounds where plaintiff had alleged that the non-bank defendant 

“was the de facto lender—marketing, funding and collecting the loan”); Dandy, 2010 WL 

11493721, at *8 n.8 (“Plaintiff has come forward with significant evidence to rebut 

[d]efendant’s claim [that it was not the true lender], including evidence of loan 

documents showing [defendant] as the lender, as well as evidence that [defendant] 

underwrote and made decisions on all loans, performed all origination services, agreed 

to hold solely in its own name any loan that could not be assigned on the secondary 

market, and funded all loans from an account that it alone owned and controlled.”)7; 

CashCall, 605 F. Supp. 2d at 786 (rejecting defendant’s argument that the bank was the 

real lender and finding that plaintiff’s usury law claims were directed only against non-

                                                 
7 The Dandy court also suggested that a defendant’s argument that the bank is the true 
defendant, so that preemption applies, “merely raises a factual question and cannot 
create federal jurisdiction.”  Dandy, 2010 WL 11493721, at *7 (defendant’s allegation 
that “it merely facilitated the loan” on behalf of the bank was a factual one that could be 
resolved by the state court, “rather than a legal one that calls for the interpretation of 
federal statutes”).     
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bank entity, in part because “CashCall and the Bank [we]re completely separate 

entities”). 

Applied here, the Administrator only asserts state usury claims against Avant of 

CO and Avant, Inc.—two entities that are not state banks—and thus complete 

preemption does not apply, even if the Court could conclude that the FDIA completely 

preempts usury claims against state-chartered banks.  [See #6 at ¶¶ 2-3, 42-45; 9-10]  

The Administrator does not assert any claims against WebBank, does not seek to 

prevent WebBank from lending in Colorado, and the relief sought is related to the 

charges that Defendants have imposed on the loans they purchased from WebBank.  

[Id. at ¶¶ 20, 25-35, 42-45; #28 at 3-4; #51 at 5]; see also Knox II, 523 F. App’x at 929 

(finding that the state law claims were “substantively aimed at the loan servicers to the 

exclusion of [the state-chartered bank]” and accordingly had “no connection” to the state 

bank and the FDIA could not apply); Think Finance, 2016 WL 183289, at *13 (“[E]ven 

though the complaint contains state usury claims, that there are no claims made against 

a bank is sufficient to avoid [complete] preemption.”); CashCall, 605 F. Supp. 2d at 783 

(“[B]ecause the State only asserts state law claims against CashCall, a non-bank entity, 

the claims do not implicate the FDIA, the FDIA does not completely preempt the state-

law claims, and there are no federal questions on the face of the Complaint.”).  

Moreover, Defendants have not suggested that there is a federal cause of action that 

enables a plaintiff to bring a usury claim against a non-bank defendant under the 

second prong of the complete preemption analysis.  Dutcher, 733 F.3d at 986; see also 

Dandy, 2010 WL 11493721, at *7 (“Not only is the instant case not brought against a 

national bank, but no federal private right of action exists to enable a plaintiff to bring a 
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claim for an allegedly illegal prepayment penalty against a non-federal entity.”).  This 

showing by Defendants, as the removing party, is “essential to a claim of preemption.”  

Dandy, 2010 WL 11493721, at *7; see also Anderson, 528 F. App'x at 795 (party 

seeking removal bears the burden of proof to establish jurisdiction).  

Defendants’ arguments that the Administrator’s suit necessarily implicates 

WebBank’s banking power and is in fact directed at WebBank are unpersuasive.  [#41 

at 12-16]  The Administrator has alleged that Defendants are the true lenders of the 

Avant Loans, on numerous grounds, including because: (a) WebBank sells the loans to 

Avant, Inc. or a non-bank affiliate within two business days of making loans; (b) Avant, 

Inc. pays all of WebBank’s legal fees and expenses related to the Avant lending 

program; (c) Avant, Inc. bears all of the expenses incurred in marketing the lending 

program to consumers and determining which loan applicants will receive Avant Loans; 

(d) Avant, Inc. decides which loan applicants will receive Avant Loans, under criteria 

and processes developed by Avant, Inc.; (e) Avant, Inc. ensures that the program 

complies with state and federal laws, including the Truth In Lending Act; (f) Avant, Inc. 

communicates with loan applicants and consumers who receive the loans; (g) Avant, 

Inc. services and administers the loans; (h) Avant, Inc. bears all of the risk on the loans 

in the event of default and indemnifies WebBank against all claims arising from 

WebBank’s participation in the lending program; and (i) Avant, Inc. makes 99% of the 

profits on the loans, among other factors.  [#6 at ¶¶ 28, 34]  As discussed above, other 

courts have found these types of allegations sufficient for remand, even if the non-bank 

entity worked closely with the bank to administer loans.  See, e.g., Think Finance, 2016 
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WL 183289 at *1, *13; Dandy, 2010 WL 11493721, at *8 n.8; CashCall, 605 F. Supp. 2d 

at 787-88.  

Moreover, contrary to the dire predictions made by Defendants, courts have held 

that even if the bank is ultimately found to be the true lender, a usury lawsuit against the 

non-bank entity will not threaten the bank’s rights under the FDIA.  [See, e.g., #41 at 13 

(“The Administrator’s tactics threaten to subject WebBank and other state banks to the 

many and various state law remedies, which would undermine the express purpose of 

Section 27.” (quotation omitted)); see also id. at 21 (arguing that a finding that the 

Administrator’s suit is not completely preempted “would substantially undermine a core 

banking power of state banks” and that “[s]uch interference from the states with the 

powers of state banks constitutes exactly the type of action for which Congress 

provided Section 27[]”)]  For example, in CashCall, the court noted that if it were later 

determined that CashCall, the non-bank entity, was not the true lender, such a finding 

would not “result in the Bank’s liability or regulation under state laws, but w[ould] merely 

relieve CashCall of liability under those laws”.  605 F. Supp. 2d at 787; see also id. at 

788 (“Where . . . a lawsuit is directed at the usurious conduct of a specific non-bank 

entity that does not benefit from the privileges conferred by the FDIA, the fact that a 

state-chartered bank might be the true lender responsible for allegedly usurious loans is 

less significant . . . . because the bank is not the targeted entity and cannot provide the 

sought relief even if it turns out to be the real lender; the non-bank entity would remain 

the target.”); Knox II, 523 F. App’x at 930, 930 n.3 (finding that if the state bank “was in 

fact the actual lender in the loans at issue, [plaintiff] still assert[ed] claims against the 

loan servicers only,” which could not plausibly be stated against the state bank); Dandy, 
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2010 WL 11493721, at *7 (“Plaintiff does not contest that, if AIG Federal Savings Bank 

had been the actual lender, it could have legally charged a prepayment penalty . . . .  

Similarly, WFI does not appear to contend that it, as a non-federal entity, possesses 

preemption rights or that it is not subject to state laws . . . if it had actually made the 

loans at issue.”). 

Defendants’ citations to Discover Bank v. Vaden and Krispin v. May Dep’t Stores 

Co., 218 F.3d 919 (8th Cir. 2000) are also inapposite.  [#41 at 13-14]  In Vaden, the 

Fourth Circuit held that the debtor’s state-law usury claims were properly asserted 

against the bank, not the non-bank servicer, because the bank was the “real party in 

interest” and thus complete preemption applied.  489 F.3d at 602-07.  But the Fourth 

Circuit later held that Vaden did not apply where plaintiffs “d[id] not merely challenge 

certain terms of the loans, but instead specifically target[ed] several practices of the 

[non-bank] loan servicers.”  Knox II, 523 F. App’x at 929.  The court concluded that even 

if the state bank “was in fact the actual lender in the loans at issue, [plaintiff] still asserts 

claims against the loan servicers only,” including illegal efforts to evade state law, which 

could not plausibly be brought against the state bank.  Id. at 930, 930 n.3.  Similarly 

here, the Administrator challenges the practices of Defendants in collecting the loans 

and also alleges that Defendants have attempted to evade state law—claims that could 

not be asserted against WebBank.  [See generally #6]   

Like Vaden, Krispin held that the court must “look to the originating entity (the 

bank), and not the ongoing assignee . . . in determining whether the NBA applies.”  218 

F.3d at 924.  In that case, a national bank extended credit on credit cards issued by a 

department store to its customers.  Id. at 921-22.  The bank was a wholly-owned 
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subsidiary of the store.  Id. at 923.  Plaintiffs sued the department store, arguing that the 

late fees pursuant to the bank’s credit agreement were usurious under state law.  Id. at 

922.  The court concluded that the claims were preempted because the bank was the 

“real party in interest” as it had issued the credit, set the credit terms, including late fees, 

and processed and serviced the accounts.  Id. at 924.  Unlike Krispin, the Administrator 

has alleged that Avant, Inc. “is responsible for all servicing and administration of the 

Avant Loans, even during the period before WebBank sells the loans to Avant[,] Inc. or 

its affiliates.”  [#6 at ¶ 34(j)] 

Moreover, as numerous courts, including this one, have explained, “the close 

relationship between the bank and the store made Krispin a unique situation.”  Think 

Finance, 2016 WL 183289, at *13; see also Cmty. Bank, 418 F.3d at 296-97; Flowers, 

307 F. Supp. 2d at 1194-95; Ace Cash, 188 F. Supp. 2d at 1284-85.  Like Vaden, in 

Krispin there was “no question . . . that the state-banks controlled the allegedly usurious 

charges,” and the banks and non-bank entities in both cases were related through “an 

indemnity agreement or through their corporate structure.”  CashCall, 605 F. Supp. 2d 

at 787 (citing Vaden, 489 F.3d at 602-03 (noting that the bank had agreed to indemnify 

the agent defendant from damages caused by the bank, including for violations of state 

and federal laws); Krispin, 218 F.3d at 923 (explaining that the bank was a wholly-

owned subsidiary of the servicing agent)).  Here, no such relationship exists between 

Defendants and WebBank.  WebBank is not a wholly owned subsidiary of Defendants 

[#41 at 14, n.5] and, although there is an indemnification agreement between 

Defendants and WebBank, it is the opposite of the one at issue in Vaden—Defendants 

have agreed to indemnify WebBank and have assumed responsibility for ensuring that 
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the lending program complies with federal and state law [#6 at ¶¶ 28, 34(f), (h), (l)].  See 

also Knox II, 523 F. App’x at 930 (noting that “the indemnification arrangement . . . [wa]s 

reversed from that in Vaden,” in that “the loan servicers ha[d] agreed to indemnify [the 

bank] against potential claims, not vice versa,” and accordingly “declin[ing] Petitioners’ 

invitation to treat the [state law claims] as properly brought against the [state bank] so 

as to bring those claims within the scope of the FDIA”).8    

Finally, Defendants discuss the “valid-when-made” rule in support of the Notice 

of Removal and in opposition to Plaintiff’s Motion to Remand.  [#1 at ¶¶ 3, 25-27; #41 at 

17-21]  The valid-when-made doctrine states that if the interest rates imposed in a 

bank’s original loan agreement were valid when made, those terms remain valid after 

the loan is assigned, and an assignee may charge interest at the original rate.  [See #41 

at 18 (citing cases)]  The Court agrees with the Administrator that this analysis has no 

bearing on complete preemption, which asks whether federal law preempts the state 

law relied on by the plaintiff, and “whether Congress intended to allow removal,” as 

manifested by Congress creating a federal cause of action in place of a state cause of 

action.  Dutcher, 733 F.3d at 985-86; Devon, 693 F.3d at 1205.  Even if, as Defendants 

                                                 
8  Defendants and amici also cite to Sawyer v. Bill Me Later, Inc., 23 F. Supp. 3d 1359, 
1363, 1368-69 (D. Utah 2014), where the court found that WebBank was the “true 
lender” in a lending program similar to the one at issue here and also found that the 
FDIA preempted usury claims under state law.  [#41 at 9, 16 n.8; see also #44-1 at 7 
n.4]  But, as explicitly noted by the Sawyer court, that case “[wa]s already properly in 
federal court.”  23 F. Supp. 3d at 1369.  Therefore, the “true lender” and FDIA 
preemption holdings had nothing to do with a complete preemption or removal 
jurisdiction analysis.  Id.  (finding cases “relevant to questions of complete preemption in 
which a court must consider whether a case can be properly removed to federal court 
based on federal question jurisdiction,” to be “inapposite” because “the case [wa]s 
already properly in federal court”).   
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argue, this rule indicated that the FDIA preempted state law, the valid-when-made 

doctrine does not manifest Congress’ intent to create removal jurisdiction.   

Indeed, the defendant made a very similar argument in Think Finance, claiming 

that “preemption applies to any challenge of interest or fees on a bank-issued loan, 

even when brought against a non-bank, and that preemption rights do not disappear 

when a loan is assigned or transferred from the bank.”  2016 WL 183289, at *13.  In 

rejecting this argument, the court distinguished between claims against banks and non-

banks, finding the fact that there were no claims made against a bank in the complaint 

“sufficient to avoid [complete] preemption.”  Id.  Like Think Finance, and for the reasons 

discussed above, the Administrator has not asserted claims against a bank here.9   

                                                 
9 Defendants’ citation to the amicus brief filed by the Comptroller of the Currency (OCC) 
in Midland Funding, LLC v. Madden, when the Supreme Court was considering whether 
to grant certiorari review, is inapposite here.  [#41 at 19 (citing Brief for the United 
States as Amicus Curiae, Midland Funding, LLC, v. Madden, No. 15-610, 2016 WL 
2997343 (May 24, 2016) (“Solicitor’s Brief”))]  The OCC argued that a national bank’s 
right to charge the interest rates allowed under Section 85 of the NBA “would be 
significantly impaired if the national bank’s assignee could not continue to charge that 
rate,” and that an assignee should be able to lawfully charge interest at the original rate 
under the valid-when-made rule.  Solicitor’s Brief, at *8.  But complete preemption was 
not at issue in Madden because the plaintiff had asserted violations of both federal law 
and state law in federal court.  786 F.3d 246, 248 (2d Cir. 2015).  Compare id. at 249 
(noting that preemption can apply “where Congress has expressly preempted state law” 
and “where federal law conflicts with state law” and that the case “involve[d] conflict 
preemption”)(quotations and citations omitted)), with [#41 at 8 n.4 (“It is undisputed that 
the preemption at issue here is of the ‘express’ variety.”)].   

The Second Circuit held that the NBA did not preempt plaintiff’s claims because 
the defendants were not a national bank nor national bank subsidiaries or agents, were 
not “otherwise acting on behalf of a national bank, and because application of the state 
[usury] law . . . would not significantly interfere with any national bank’s ability to 
exercise its powers under the NBA.”  786 F.3d at 247.  The Second Circuit explained 
that “third-party debt buyers are distinct from agents or subsidiaries of a national bank,” 
and that NBA preemption generally only applies to a non-national bank entity when it 
“exercise[s] the powers of a national bank—i.e., has acted on behalf of a national bank 
in carrying out the national bank’s business.”  Id. at 250, 251.  The Supreme Court 
denied the petition for writ of certiorari.  136 S. Ct. 2505 (2016).  The Madden holding, if 
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The Administrator’s state law claims are directed against Avant of CO and Avant, 

Inc., which are not state banks.  The claims thus are not completely preempted by the 

FDIA, even if the Court were to find that complete preemption applies to usury claims 

against state-chartered banks under the FDIA.   

V. CONCLUSION 

For the foregoing reasons, there is no federal question presented on the face of 

the Administrator’s Complaint, the complete preemption doctrine does not apply, and 

this matter was improperly removed to federal court because this Court lacks subject 

matter jurisdiction over the Administrator’s claims.  Accordingly, the Court 

RECOMMENDS that Plaintiff’s Motion to Remand [#28] be GRANTED, and that the 

case be remanded to the District Court of the City and County of Denver, Colorado.10        

                                                                                                                                                             
applicable, would undercut any traditional preemption defense by Defendants, 
especially because Defendants have made clear that they “do not argue that . . . they 
are a subsidiary, affiliate, or agent of WebBank, they are not.”  [#41 at 14, n.5]  But the 
traditional preemption defense is not before the Court and thus the Court declines to 
address the parties’ arguments with respect to the merits of Madden.            

Moreover, in an Amicus Brief filed before this Court in Ace Cash, where complete 
preemption was expressly at issue, the OCC noted that “[i]n deciding whether an action 
arises under federal law, courts look only to the face of the complaint, rather than to any 
defenses (such as ‘traditional’ or ‘ordinary’ preemption) asserted by the defendant.”  
[#28-3 at 3]  The OCC further argued that although the defendant in Ace Cash 
“apparently attempt[ed] to appropriate attributes of the legal status of a national bank for 
its own operations as a defense” to plaintiffs’ claims, “such a hypothetical conflict 
between federal and state law does not give this court federal question jurisdiction” 
under complete preemption.  [Id. at 4]  The OCC concluded that “[t]he standard for 
finding complete preemption [wa]s not met.”  [Id.]   
10 Within fourteen days after service of a copy of the Recommendation, any party may 
serve and file written objections to the magistrate judge’s proposed findings and 
recommendations with the Clerk of the United States District Court for the District of 
Colorado.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b); In re Griego, 64 F.3d 580, 583 
(10th Cir. 1995).  A general objection that does not put the district court on notice of the 
basis for the objection will not preserve the objection for de novo review.  “[A] party’s 
objections to the magistrate judge’s report and recommendation must be both timely 
and specific to preserve an issue for de novo review by the district court or for appellate 
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DATED:  December 20, 2017   BY THE COURT: 
 

s/Scott T. Varholak     
United States Magistrate Judge 

 

 

                                                                                                                                                             
review.”  United States v. 2121 East 30th Street, 73 F.3d 1057, 1060 (10th Cir. 1996).  
Failure to make timely objections may bar de novo review by the district judge of the 
magistrate judge’s proposed findings and recommendations and will result in a waiver of 
the right to appeal from a judgment of the district court based on the proposed findings 
and recommendations of the magistrate judge.  See Vega v. Suthers, 195 F.3d 573, 
579-80 (10th Cir. 1999) (District court’s decision to review a magistrate judge’s 
recommendation de novo despite the lack of an objection does not preclude application 
of the “firm waiver rule”); Int’l Surplus Lines Ins. Co. v. Wyo. Coal Ref. Sys., Inc., 52 
F.3d 901, 904 (10th Cir. 1995) (by failing to object to certain portions of the magistrate 
judge’s order, cross-claimant had waived its right to appeal those portions of the ruling); 
Ayala v. United States, 980 F.2d 1342, 1352 (10th Cir. 1992) (by their failure to file 
objections, plaintiffs waived their right to appeal the magistrate judge’s ruling).  But see, 
Morales-Fernandez v. INS, 418 F.3d 1116, 1122 (10th Cir. 2005) (firm waiver rule does 
not apply when the interests of justice require review). 
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